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IN THE UTAH COURT OF APPEALS 
FRANK E. MOXLEY, : 
Plaintiff-Respondent. : Case No. 870289-CA 
• 
vs. : 
: 
KEN SHULSEN, : Priority 3 
: 
Defendant-Appellant. s 
BRIEF OF RESPONDENT 
JURISDICTION AND NATURE OF THE CASE 
This appeal is from a dismissal of a habeas corpus 
proceeding in the Third District Court. This Court has 
jurisdiction to hear the appeal under the Utah Supreme Court's 
Order dated July 16, 1987 transferring the appeal to this Court. 
STATEMENT OF ISSUES 
1. Did the lower court properly dismiss the petition 
as successive where the issue of the voluntariness of 
petitioner's guilty plea was previously determined in a prior 
habeas corpus proceeding and petitioner did not establish good 
cause for reexamining the issue? 
RELEVANT RULES 
Utah R. Civ. P. 65B(i)(2) and (4) (1988) are quoted 
within the body of this brief. 
STATEMENT OF THE CASE 
Petitioner pled guilty to manslaughter in the Third 
Judicial District Court on January 29, 1980 before Judge 
Christine Durham. He subsequently filed a petition for a writ of 
habeas corpus which was denied after an evidentiary hearing by 
Judge Jay Banks and affirmed by the Utah Supreme Court in Moxley 
Vt MprriSr 655 P.2d 640 (Utah 1982). Thereafter, petitioner 
filed a petition for a writ of habeas corpus in the federal 
court. Judge Bruce S. Jenkins found that petitioner received a 
full and fair hearing in the state courts and dismissed the 
petition. The Tenth Circuit Court of Appeals affirmed. 
On July 13, 1984, petitioner filed a pro se petition 
for a writ of habeas corpus in the Third District Court. After 
several attorneys were appointed to represent petitioner and were 
asked to withdraw, the petition was amended and the case 
proceeded to a hearing. Respondent moved to dismiss the petition 
because it was successive. Judge Kenneth Rigtrup dismissed the 
petition on April 2, 1987. Petitioner now appeals the order of 
dismissal. 
STATEMENT OF FACTS 
At the time of his plea in 1980, petitioner had been 
hospitalized in the Utah State Hospital until one week before he 
entered the plea (R. 137, 139-41). While petitioner was 
hospitalized, Dr. Breck Lebegue examined him and studied his 
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extensive history of mental illness and hospitalization and 
diagnosed him as paranoid schizophrenic (R. 136). At the time of 
the guilty plea hearing. Dr. Lebeque opined that petitioner was 
competent to plead guilty because he had been treated with anti-
psychotic medication (R. 139-40) . Judge Durham questioned 
petitioner at the time of his plea and determined that he was 
competent to proceed (R. 216)• 
At the 1981 writ hearing. Judge Banks considered 
petitioner's claim that he did not voluntarily and intelligently 
enter his plea and based upon petitioner's extensive medical 
history, determined that the plea was voluntary (R. 217). The 
Utah Supreme Court affirmed Judge Banks' decision (R. 217). 
At the hearing on this case, petitioner argued that his 
previous habeas counsel had not adequately argued the previous 
petition and that, had Judge Banks heard additional medical 
evidence, the outcome of the previous habeas corpus would have 
been different (R. 229 at 4-5). Petitioner presented Dr. Peter 
Heinbecker who opined that Dr. Lebegue's opinion of petitioner's 
competence at the time of his plea may have been incorrect 
because Dr. Lebegue may not have considered certain medical 
records of petitioner's mental history (R. 229 at 16, 23). Dr. 
Heinbecker further stated that petitioner could have been 
incompetent to plead even if he were taking medication at the 
time of the plea (R. 229 at 24, 34). However, Dr. Heinbecker had 
never examined petitioner (R. 229 at 24)• 
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Judge Rigtrup found that Dr. Lebeque had examined 
petitioner's substantial medical history at the time he opined 
that petitioner was competent to enter a plea (R. 217) . The 
court also found that Dr. Lebegue's opinion was consistent with 
Dr. Heinbecker's opinion that petitioner suffered from a long 
term mental illness (R. 217). Based upon the successive nature 
of the petition and upon petitioner failing to establish good 
cause for holding another evidentiary hearing. Judge Rigtrup 
dismissed the petition (R. 218). 
SUMMARY OF ARGUMENT 
The lower court properly dismissed the petition for 
post-conviction relief because it was a successive petition 
raising an issue that was previously adjudicated in a similar 
proceeding. Petitioner failed to establish good cause requiring 
the court to reexamine the issue simply by claiming that his 
prior habeas corpus counsel was ineffective. Petitioner was 
unable to establish that the result of the prior proceeding would 
have been different had counsel presented the evidence that 
petitioner claimed was lacking from the prior proceeding. 
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ARGUMENT 
POINT I 
THE COURT PROPERLY DISMISSED THE PETITION AS 
A SUCCESSIVE PETITION UNDER RULE 65B(i)(2) & (4). 
Utah R. Civ. P. 65B(i)(2) states in part: 
if it is apparent to the court in which the 
proceeding under this Rule is instituted 
that the legality or constitutionality of 
his confinement has already been adjudged 
in such prior proceedings, the court shall 
forthwith dismiss such complaint, giving 
written notice thereof by mail to the 
complainant, and no further proceedings 
shall be had on such complaint. 
Because the petition was repetitive of a prior petition 
in raising the issue of petitionees competence to voluntarily, 
knowingly and intelligently plead guilty, the lower court 
properly dismissed it. 
Moreover, petitioner did not establish that his claim 
warranted review under Utah R. Civ. P. 65B(i)(4) which provides: 
All claims of the denial of any of complainantfs 
constitutional rights shall be raised in the 
postconviction proceeding brought under this rule 
and may not be raised in another subsequent 
proceeding except for good cause shown therein. 
Petitioner was unable to establish that previous counsel could 
have obtained a different result had further evidence been 
presented at the previous writ hearing. To prevail on his claim, 
petitioner was required to show that counsel was ineffective by 
presenting a deficient performance and that petitioner was 
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prejudiced by that performance. Strickland v. Washington, 466 
U.S. 668, 687 (1984); Codianna v. Morris. 660 P.2d 1101, 1109 
(Utah 1983). Since petitioner did not establish that counsel was 
ineffective, he failed to establish good cause for the lower 
court to reexamine the issue that had been previously raised in 
habeas corpus proceedings in state and federal court and resolved 
against him. 
Petitioner also failed to establish that there was "new 
evidence" that would have produced a different result had it been 
available at the previous writ proceeding. Judge Rigtrup found 
that Dr. Lebeque had examined a substantial amount of material 
relating to petitioner's mental history. Dr. Lebegue stated that 
the documents he examined were approximately three inches thick 
and dated back to petitioner's age five. In his letter to the 
lower court, Dr. Lebegue stated that he reviewed virtually all of 
the documents that petitioner claimed had not been considered by 
him.l Dr. Lebegue had reviewed the report of Dr. Markman which 
petitioner's witness, Dr. Heinbecker, felt was of particular 
importance. (See R. 229 at 16-17 and compare Appendix A). Based 
upon these facts, the lower court properly determined that there 
was no good cause to reexamine petitioner's plea under Rule 
65B(i)(4). 
* This letter was not part of the appellate record at the time 
this brief was filed. However, counsel has requested that the 
record be supplemented with this exhibit that Judge Rigtrup 
relied upon. A copy is included in this brief as Appendix A. 
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Petitioner further asserts that the lower court should 
have set aside his plea based upon the conclusions of Dr. 
Heinbecker. However, Dr. Heinbecker never opined that petitioner 
was incompetent to plead guilty. He only testified that certain 
documents he reviewed would have been significant to him in 
determining whether petitioner was competent. Indeed, Dr. 
Heinbecker never interviewed petitioner, never consulted with Dr. 
Lebegue and had not read the transcript of petitioner's guilty 
plea (R. 229 at 24, 26). Lacking this knowledge, Dr. 
Heinbecker1s opinion would have been questionable even if he had 
expressed an opinion that petitioner was incompetent in 1980. 
CONCLUSION 
Based upon the foregoing, respondent requests this 
Court to affirm the lower courtfs dismissal of the petition for 
post-conviction relief. 
DATED this day of , 1988. //fit*, 
.. WILKIl DAVID L  INSON 
Attorney General 
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October 24, 1986 
OCT 2 8 1 9 8 6 
Honorable Kenneth Rigtrup 
Third District Court OFFICE OF 
240 East 40G South ATTORNEY GENERAL 
Salt Lake City, UT 84111 
RE: Frank Moxley vs Ken Shulsen 
# C84-4171 
Dear Judge Rigtrup; 
Pursuant to request of Sandra Sjogren, of the Utah Attorney General's 
Office, 1 have reviewed my records to determine exactly which documents I 
reviewed prior to my report to Judge Saywa of October 23, 1979. 
I did review the following: 
1. Report of Thomas Meyers, M.D. of April 27, 1973. 
2. Report of Ronald Markman, M.D. of April 27, 1973. 
3. Psychological Assessment of the defendant at Patton State Hospital 
of August 16, 1973. 
4. Patton State Hospital case summary of the defendant of July 17, 
1978. 
5. Report of George Abe, M.D. of April 28, 1978. 
6. Psychiatric Evaluation of Dorothy Colodny, M.D. of December 26, 
1978. 
7. Utah State Hospital social history of Dennis Hansen of January 15, 
1979. 
8. Fsychiatric Evaluation of S. E. Butler, M.D. of August 29, 1975. 
9. Report of John Paul Walters, M.D. to the Superior Court of Cali-
fornia of April 24, 1978. 
10. Report of Harold Deering, M.D. of June 23, 1973. 
11. Psychological Assessment of Robert Howell, Ph. D. of December 27, 
1978. 
12. Report of Van Austin, M.D. of May 2, 1979. 
13. Report of Van Austin, M.D. and Dorothy Colodny, M.D. of January 
16, 1979. 
17. Report of Linda Luster, M.D. and David Tomb, M.D. of August 7, 
1979. 
18. Report of Manya Atiyah, M.D. of December 1, 1978. 
I did not review the report of C. Craig Nelson, M.D. of October 9, 1979; nor 
the summary of an interview conducted by psychologists* Gerald Berg, Robert 
Howell, and psychiatrist Van Austin with Mr. Moxley on July 31, 1979. 
Frank Moxley vs Ken Schulsen 
October 24, 1986 
Page 2 
Finally, 1 had not yet prepared my own report of December 3, 1979, at the 
time 1 prepared my initial report of October 23, 1Q79. 
I hope this is helpful in resolving this case. 
Sincerely, 
Breck Lebetffce, M.D. 
Assistant/ciVnical Professor 
Director,' Forensic Psychiatry Service 
Diplomate, American Board of Psychiatry 
and Neurolc 
Diplomate, American Board of Forensic 
Psychiatry 
BL/cl 
cc: Sandra Sjogren 
Peter Heinbecker, M.D, 
